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Prevent the export of groundwater from
the Salinas River Groundwater Basin, except that use of water from the basin on any part of Fort
Ord shall not be deemed an export. Nothing in this act prevents the development and use of the Seaside
Groundwater Basin for use on any lands within or outside that basin.
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California- - pilot
program (including the slant well, a submersible well pump, a wellhead vault, and related
facilities). The test slant well was screened at depths corresponding to both the Dune Sand
Aquifer and the underlying 180-Foot-Equivalent Aquifer of the Salinas Valley Groundwater
Basin. This slant test well has been intermittently operational since April 2015. When
operational, the test well has extracted approximately 2,000 gallons per minute from the Dune
Sand Aquifer and the 180-foot-Equivalent Aquifer of the Salinas Valley Groundwater Basin.

The Salinas Valley groundwater basin has been identified as being in overdraft by the
California Department of Water Resources, the California Coastal Commission, and the
Monterey County Water Resources Agency (MCWRA) for over 60 years. The sole source of
recharge to the aquifer is rainfall and water percolated into the Salinas River from water supply
projects paid for, pursuant to Proposition 218 requirements and provisions of the California
Constitution, by overlying land owners (assesses) within the basin. Further, the overdraft in the
North County aquifers has been publicly acknowledged for decades by the Monterey County
Board of Supervisors and the California Coastal Commission in the certified "North County
Local Coastal Plan" (1982), the Monterey County General Plan (1984 and 2010) and the North
County Area Plan (1984).

Cal-Am wants to be a junior water appropriator without overlying or senior groundwater
rights.  Cal-Am has no groundwater rights and cannot acquire any.  Cal Am has conducted water
quality sampling that already shows that its proposed extended pumping of the test well has and

without
a claim of right. Further, the test well has and will result in a huge cone of depression in the area
surrounding the test well, and the excessive duration (2 years) of Cal-
has and will result in the contamination of surrounding wells (including wells owned by the Ag

properties.

I. VIOLATIONS OF MANDATORY NORTH MONTERY COUNTY LOCAL
COASTAL PLAN REQUIREMENTS

A. Applicable Provisions of the Coastal Plan

Monterey County Local Coastal Plan that Monterey County and the Coastal Commission are
required to uphold and enforce:

NMCLCP 2.5.1 Key Policy:

The water quality of the North County groundwater aquifers shall be protected, and new
development shall be controlled to a level that can be served by identifiable, available,
long term-water supplies. The estuaries and wetlands of North County shall be protected



from excessive sedimentation resulting from land use and development practices in the
watershed areas.

NMCLCP 2.5.3 Specific Policies

The County's Policy shall be to protect groundwater supplies for coastal priority
agricultural uses with emphasis on agricultural lands located in areas designated in the
plan for exclusive agricultural use.

The County's long-term policy shall be to limit groundwater use to the safe-yield level.
The first phase of new development shall be limited to a level not exceeding 50% of the
remaining buildout as specified in the LUP. This maximum may be further reduced by
the County if such reductions appear necessary based on new information or if required
in order to protect agricultural water supplies. Additional development beyond the first
phase shall be permitted only after safe-yields have been established or other water
supplies are determined to be available by an approved LCP amendment. Any
amendment request shall be based upon definitive water studies, and shall include
appropriate water management programs.

The County shall regulate construction of new wells or intensification of use of existing
water supplies by permit. Applications shall be regulated to prevent adverse individual
and cumulative impacts upon groundwater resources.

Cal-
resources will result in significant individual and cumulative adverse impacts, immitigable
permanent damage, a continuing nuisance, and irreversible seawater intrusion into the potable
groundwater resources and aquifers of the Salinas Valley Groundwater Basin. Further, it will
cause irreparable damage to the adjacent protected prime coastal farmlands in violation of the
certified Local Coastal Plan.

B. Harm to the Groundwater Supply

The harm to the North Monterey County groundwater supply is evidenced by Cal-
violation of three separate laws. First, Cal-

e avoided in the
management of potable groundwater basins, and specifically in the Salinas Valley. (See AB
1739 (Dickinson); SB1168 (Pavley); and SB1319 (Pavley) signed by Governor Brown in
October, 2014).

            Second, Cal-Am, through its test well, intends to intentionally contaminate a potable
groundwater supply in violation of multiple state regulations and water quality laws. The
California Regional Water Quality Control Board Central Coast (CCRWQCB) is tasked with
the adoption and enforcement of the Water Quality Control Plan for the Central Coastal Basin.
The Plan was adopted in June 2011 and references the SWRCB Non-Degradation Policy adopted
in 1968 which is required to be enforced by the CCRWQCB: e existing quality of



water is better than the quality of water established herein as objectives, such existing quality
shall be maintained unless otherwise provided by the provisions of the State Water Resources
Control Board Resolution No. 68-16, Statement of Policy with Respect to Maintaining High

            Third, Cal- (and
discharging that groundwater into the Pacific Ocean) violates several aspects of California
groundwater rights law:

In an over-drafted percolated groundwater basin, there is no groundwater available for
junior appropriators to take outside of the basin. (Katz v. Walkinshaw 141 Cal. 116
(1902)). This is the situation in the over-drafted Salinas Valley percolated groundwater
basin, there is no "new" groundwater underlying the over-drafted Salinas aquifers. Cal-
Am is a junior appropriator that has no rights to groundwater in the Salinas Valley, and it
can't get any.

California Supreme Court in Katz v. Walkinshaw 141 Cal. 116, and as reiterated for the
last 110 years (most recently in City of Barstow v. Mojave 23 Cal.4th 1224 (2000)),
prohibits any land owner in an over-drafted percolated groundwater basin from pumping
more than that land owner's correlative share of groundwater from the aquifer as against
all other overlying water rights holders and senior appropriators. CEMEX (the landowner
where Cal-

Finally, Cal Am has indicated that it intend

Sec.2 of the Constitution of Cali Peabody v.
Vallejo (1935) 2 Cal.2d 351-371).

II. VIOLATION OF THE MONTEREY COUNTY WATER RESOURCES AGENCY
ACT

a part of
the Salinas Valley Groundwater Basin. (See Change in project description in CPUC A.12-04-
019, Service of Amended Application dated March 14, 2016.) That proposed action is in direct
violation of the state Agency Act, which prohibits the exportation of groundwater from the
Salinas Valley. Previously, in this application, Cal Am planned to draw its source water via slant
wells from under the seafloor because the company lacked water rights to draw water from the
SVGB. This earlier planned action was also supposed to avoid violation of the state Agency Act,
the assumption being that the water was not going to be drawn from the SVGB despite the well-
known fact (McMillian, 2006) that the basin extends miles out to sea. Now, the source water
being affirmed to be groundwater within the SVGB, the Agency Act, as well as the water-rights
issue, comes into play.

Recognizing that the groundwater it now plans to use for source water contains a
significant component of potable water, Cal Am is proposing to satisfy the Agency Act by



returning the potable component to the SVGB by selling the water to another party that has no
overlying rights.  Cal-
broken down into (i) the freshwater component of the groundwater, and (ii) the seawater
component of the groundwater, which is then filtered to produce potable water. Accordingly, to
Cal-
of the groundwater without violating the Agency Act.

The Agency Act refers simply to groundwater.  It does not distinguish between the sub-
components of the groundwater because California case law and the statutes make no such
contrived distinctions.  Moreover, the attempt to differentiate the sub-components of the
groundwater was foreclosed by CPUC ALJ Weatherford:

In addition, Marina Coast assumes that
and based on that assumption, Marina Coast argues that the desalination plant

(Marina Coast Reply Brief at 1-
2.) While the proposed desalination
plant may produce fresh water, it is not the source or supply of water the source
of water would be the ocean (or possibly groundwater). Treatment of surface

water.  Likewise here, treatment of seawater (including desalination) does not
make the treatment plant the source of the water.

Excerpt from p. 15 of D.12-10-030 (31 October 2012).

III. VIOLATIONS OF PERMIT TERMS AND CONDITIONS

Cal- permit to construct and operate the test well was based on certain
representations and subject to a number of Special Conditions. Cal-Am is in violation as
follows:

The slant well concept was introduced to the CCC as an ecologically-friendly way to
draw ocean water from Monterey Bay for desalination.  The design was altered in a bait-
and-switch manner right before permit approval, the wellhead location was moved 200
feet further inland.  The test well no longer has sub ocean intake, but now draws entirely
the brackish water of the already over drafted 180 foot aquifer beneath the beach and
dunes of Marina.  While the CCC maintained that the revised wellhead would be located

foot
aquifer, beneath the beach and dunes.
Cal-Am is required to de-commission the test slant well at the conclusion of the test

l Condition 17 (p.12)). At present, Cal-
Am has not posted the $1,000,000 bond, and it has indicated that it will not
decommission the test well at the expiration of the test period.
Special Condition 6 requires that all project components remain covered.  If the
wellheads, linings, casings, or other project components become exposed due to erosion,



Cal-Am must submit an application for an amended permit remedying the exposure.  The
ntained in

Cal-
not result in a complete covering of all project components.  Rather, certain components
will remain above grade, constituting a dangerous condition.  Moreover, even this limited
covering will not take place immediately, but will occur gradually due to natural sand
deposition.  This violates Special Condition 6, which requires a full covering of all
project components and prompt remedying of violations.
Special Condition 11 prohibits a TDS increase of 2000 ppm. Since the beginning of the
test slant well pumping, salinity levels in the monitoring wells have increased

the statutorily and regulatorily protected groundwater.


